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Baa t the affidavit in support o he application to 
wiretap adecuately demonstrated the inadequacy of conventional 
investiaative techiniaues (Lombardo at 5-ll; Kelsey at 5-11; 
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DiCarlo at li-18). 

II. Whether the court erred in seating two jurors and whether 
appellants were prejudiced by the dismissal of these jurors 


for cause during trial (Lombardo at 12-17; Kelsey at 12-17; Di- 


Carlo at 4-11). 


1/ Designation to the briefs and appendicies filed by appellants 
are by the name of the appellant followed by the appropriates 
page numbers of the brief or appendix. "Kelsey" refers to ne 


joint brief and appendix filed by appellants Kelsey and Owezarzak. 
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(ii) involves five or more persons w 
conduct, finance, manage, supervise, di 
or own all or part of such business; and 

(iii) has been or remains in substan- 
tially continuous operation for a period 
in excess of thirty days or has a gross 
revenue of $2,000 in any single day. 
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18 U.S.C. 2232 provides: 


Whoever, before, during, or after seizure of 
any property by any person authorized to make 
searches and seizures, in order to prevent the 
seizure Or securing of any goods, wares, or 
merchandise by such person, staves, breaks, throws 
overboard, destroys, or removes the same, shall 
be fined not more than $2,000 or imprisoned not 
more than one year, or both. 
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(b) He shall also disqualify 
following circumstances: 
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(2) Where in private practice he served as 
lawyer in the matter in controversy, or a lawyer 
with whom he previously practiced law served 
during such association as a lawyer concerning 
the matter, or the judge or such lawyer has been 
a material witness concerning it; 
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(4) He knows that he, individually or as a 
fiduciary, or his spouse or minor child residing 
in his household, has a financial interest in 
the subject matter in controversy or in a party 
to the proceeding, or any other interest that 
could be substantially affected by the outcome 
of the proceeding; 


(4) For the purposes of this section the fol- 
lowing words or phrases shall have the meaning 
indicated: 

(1) “proceeding” includes pretrial, trial, 
appellate review, or other stages of litigation; 
x 2 © 2 
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3/ The calls were from approximately 2,404 telephone calls that were 
Intercepted between October 31, 1975 and November 19, 1975, and 
December 1, 1975 through December 11, 1975, as a result of court- 
approved monitoring of telephones utilized in the gambling opera- 
tion. Approximately 999 of these telephone calls were made for tli 
purposes of placing and accepting gambling wagers. About 

made for the purposes of obtaining wa¢ ving inf 

of accounts from previous betting. Approximately 131 calls 

garding the operation of the gambling business were intercep 
(Addendum to brief at A1-A3). 

4/ “Line information” is ” s 

Tteam's] score or substra th avorite [team's] sc 
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operation. t also stated why other untried procedures were un- 
likely to succeed. This satisfied the requirement of 18 U.S.C. 


2518(1)(c) that each application for an order authorizing 


interception of wire or oral communications shall include, inter- 


alia: 


a full and complete statement as to whether 
or not other investigative procedures have 
been tried and failed or why they reasonably 
appear to be unlikely to succeed if tried or 
to be too dangerousl.] 


Tn the affidavit involved here, the ts this standard 
by “inform[ing] the authorizing judicial the nature 
and progress of the investigation and of aifficulties inherent 
in the use of normal law enforcement methods. United States v. 
Hinton, (S43 Fvtd 1002, 101k, (2nd Cir. 1976), . den., sub nom,, 
Bates v. d 76-5823, January LOT Tear 
fidavit included the following information: 


(Ll) A detailed account of the gambling operation 


derived from two confidential sources (Gov. App. 8-16). 


ge 


(2) The informants' indication that they would not 
testity (76. af 33). 


(3) Physical surveillances of the premise suspect ed 
to be the site of the operation and of some of the ap- 
pellants' movements during a three-month period were un- 
productive (Ic. at 17-26). 


(4) Physical surveillance was of limited value be- 
cause the location of the operation was "in an open area 
completely surrounded on all sides by open oarking areas 
and fields * * * [thus making it] extremely aiteroml tt) co 
maintain * * * [fa] continuous moving or stationary sur- 
veillance in the vicinity * * * for any extended period 
of time without the surveillance [a]gents being observed" 
(id. en 3a). 


(5) Physical surveillance was also 'ditficult because 
of the "surveillance consciousness" and cautious manner 
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in which two of the known participants were observed 
to act in their arrival and departure from 291 Palmdale 
Drive (Td. at 20-22, 31, 34). 


(6) Conventional searches and seizures would pro- 
bably not produce evidence on which to base a convic- 
tion because past experience of the affiant showed that 
gamblers did not normally keep permanent records and 
were able to destroy any records immediately prior to 
or during a search, and that this occurrence was heightened 
in the present case because the location of the gambling 
business at 291 Palmdale Drive prevented an agent from 
executing a search warrant without prior detection by 
one of the suspects (Id. at 33-34). 


(7) When appellant Kelsey was arrested by Buffal 
Police on July 7, 1975, he was observed burning gamblin 
notes and other paraphernalia, thus destroying all th 
papers (Id. at 33). 

(8) Even if such records were obtainable it would 
be difficult -- if not impossible -- to prove that the 
individuals designated on the records were an integral 
part of the operation, rather than mere bettors (as re- 
quired by 18 U.S.C. 1935) (Ibid-). 

(9) Individual bettors, who would be government wit- 
nesses, could only be discovered through the intercep- 
tions (Gov. App. 35). 

(10) The scope of the operation and the identity 
of its participants could only be discovered and proved 
through this investigative procedure (Id. at 34-35). 

This information clearly demonstrated the need to resort *o elec- 
tronic surveillance. 

A. The Affidavit Satisfied The Statutory Standard. 

An affidavit should be read "in a practical and commonsense 
fashion" to determine if it has satisfied the statutory require- 
ment of 18 U.S.C. 2518(1)(c).. United States v. Sehwart2, 535 F.2a 
160, 163 (2nd Cir, 1976): United. States v.'Steinberc, 325 F.24 


1126, 1190 (2nd Cis. 1975), cert. den., 425° U.S. 9727) Senate Report 


No. 1097, 90th Cong., 2nd Sess., on The Omnibus Crime Control and 
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Safe Streets Act of 1968, 1968 U.S. Code Cong. and Admin. News 

at 2190. Such a reading fully supports the district court's 

express conclusion that "normal investigative procedures either 

have been tried withowt success and reasonably appear unlikely 
succeed if continued, or reasonably appear unlikely to succeed 
tried" (Gov. App. 2). As the Supreme Court has noted, 

2518(1)(c) "is simply designed to assure that wiretapping 

resorted to in situations where traditional investigative 

nigues would suffice to expose the crime." United States 

Kahn, 415 U.S. . 12 (1974). Morecver, "[mlerely be- 

cause a normal investigative technique is theoretically possible, 


it does not follow that it is likely * * * *" (Senate Report No. 


1097, supra): Thus, Congress did not intend the Provision “to 


preclude resort to electronic surveillance until after all possible 
means of investigation have been exhausted by investigative agents." 
United States v. Hinton, supra, 543 F.2d at 1011. Rather, che 
requirement of the statute is met if the affidavit contasny sur 
ficient data from which the issuing judge can reasonably concluds 
that electronic surveillance is necessary to obtain suffici-”.. 
evidence to convict persons known to be involved in the «fi. nses 
and the identities of all of the participants. United States v. 
Hinton, supra, 543 F.2d at 1011; United States v. Steinberg, supra, 
525 F.26 at Ll30. | Accord, e.g., United States v. Daly, 535 F.2d 
434, 438-439 (8th Cir. 1976); United States v. Vento, 533 Fiza 838), 
850 (3rd Cir. 1976); United States v. James, 494 F.2d 1007, 1016 
(D.C. Cir. 1974), cert. den., sub nom., Jackson v. United States, 


te 


419 U.S. 1020; United States v. Pacheco, 489 F. 565 (5th 


Cir. 1974), cert. den., 421 U.S. 909. The Poerstel affidavit met 

this test. s 
In addition, we note that considerable discretion rests wit 

the issuing court in determining whether the interceptian is 

POPE (United States v. Matva, S41 F.2d 741,745 (@th Ciz. 

1976), cert. den., No. 76-503, February 22, 1977; United States 

v. MoCoy, 539 F.2¢ 1050, 1036 (3th Cir. 1976); United St 

Suit, S19 F.20. 916, O18 (Stn Cir. T9735) ) 

should be sustained if based on some "factual predicate” in the 

aféidavit..&.0., United States v.. MeCov, ‘supra, 3539 F.2d at 

States v. Armocida, 515 F.2d 29, 38 (34 Cir. S$), cert. den., sub nom., 

Conti v. United States, 423 U.S. 858. In making his determination 

the issuing judge may, and indeed should, consider the type of 

illegal activity under investigation, the extent to which it in- 


volves telephonic communications, and the opinions of experienced 


Sw] 


investigators. E.g., United States v. Hinton, supra, 543 Fe) at 
LO0ll; United States v. Anderson, $42 F.2d 428, 432 (7th Cir. 1976); 
United States v. DiMuro, $40 F.2d 503, °510 (ist Cir. 1976), cert. 
den., No. 76-252, January 10, 1977; United States v. Steinberg, 
supra, 525 F.2d at 1130; United States v. Bobo, 477 F.2d 974, 
982-983 (4th Cir. 1973), cert. den., sub nom, Gray v. United States, 
421 U.S. 909, 

1i/ The issuing judge is, of course, free to request additional 
information regarding the feasibility of alternative investiga- 

tive techniques if he is not satisfied with the showing made in 


the application. See, 18 U.S.C. 2518(2). 
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B. Apvellants' Assextion That Other Investigative 
Techniques Were Available Is Wrtnout Foundation. 


Appellants raise a number of arguments to support their con- 
tention that the government did not exhaust all reasonable in- 


vestigative techniques prior to its application for the wiretap. 


They allege that (1) except for the statement that the informants 


would not testify, the affidavit consisted merely of "boiler 


plate” language; (2) the informants could have been 
munity; (3) the physical surveillances and evidence gathered 


pursuant to search and arrest warrants would have been sufficien 


Owezarzak would have 
shown that other investigative techniques were available. At 
the outset, we note that appellants failed 
cular grounds -- except the claim of intentional misrepresenta- 
tion in describing the geographical surrounding of 291 Palmdale 
Drive (which they do not now raise) -- in their pre-trial suppression 
motion, but merely contended that the government utilized general 
boiler-plate language in its affidavit (Gov. App. 39-44). At 
trial, when llants renewed their suppression motion, the only 
further elucidation of their pre-trial motion was their statement 
that the motion was renewed "in the light of the evidence regarding 
the amount of surveillance and the results of the search" 
1969; see Tr. 890-891, 917, 1967). Accordingly, we submit 
have waived the right to challenge the intercepted conversations 
on any other grounds now advanced. E.g., United States v. Schwartz, 
supra, 535 P.24 at 163; United States v. Rollins, 322 F.2d 0, 


at a 


165 (2nd Cir. 3 ), cert. den., 424 U.S. 918 
503 1337, 1346-1349 (2nd Cir. 
L008; 18 U.S.C. 2519(10) (a)? 


any event, their claims lack any substance. 


The affidavit was not based on boiler-plate. Appe 


contend that the affidavit in this case is like she affidavit con- 
Ci 


bad 
— « 


demned in United States v. Kalustian, 529 F. 

1976). That affidavit contained “mere conclusions" that 
provide facts from which a detached judge or magistrate [could] 
determine whether other alternative investigative procedures 
exist[ed] as a viable alternat "to wiretappi 

vy. Kalustian, supra, 529 

DiMuro, supra, 540 F.2d at 510-511. But see, United States v. 
McCoy, supra, 539 F.2d at 1056. The affidavit here clearly does 
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not rest on such assertions. Instead, the issuing judge was 
presented with a complete and detailed picture-of the status of 
the investigation (i.e., use of informants who refused to testify, 
failure to identify any bettors who could possibly be government 
witnesses, unproductive physical surveillances, and failure to 
uncover the scope of the operation) plus detailed reasons -- based 
in part on the past experience of the affiant -- why electronic 
surveillance was required for the gathering of sufficient evidence. 
This is a far cry from the situation in a case like United States 
v. Kalustian. As a comparison of the affidavit involved in United 
States v. Kalustian, supra, 529 F.2d at 587-588 and the affidavit 
involved here (Gov. App. 6-37) readily demonstrates, the instant 
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affidavit clearly provided a sufficient factual statement to enable 
the court to conclude, agit did, “that 1 procedures 
other than wiretapping would be unlikely to suc ; United 
States v. Schwartz, supra, 535 F.2d at 163. 

2. The government was not required to grant informants im- 
munity before it could rely on their refusal to testify as a 


factor supporting the application to wiretap. Appellants 


authority to substantiate their claim that the government w 
quired to offer informants immunity before it could rely on their 
refusal to testify as a factor necessitating the granting of a 
wiretap. Moreover, appellants' claim is fully answered by the 


ird Circuit's opinion in United States v. Vento, Supra, 333 


} 
849, which noted (footnotes omitted): 


[This contention] relies almost exciusively 
on the first clause of section 2518 (3) (c) 

* * * and ignores the desjunctive language 
of that provision -- “or reasonably appear 
to be unlikely to succeed if tried or to be 
too dangerous." * * * There is-no requirement 
that every investigative methodology be ex- 
hausted prior to application for a section 
2518 authorization. Investigators are not 
obliged to try all theoretically possible 
approaches. * *' * * 


See also United States v. Matya, supra, 541-F.2d at 744-746; 


United States v. Pezzino, 535 F.2d 483, 484 (Su Cis. 2976), 


cert. den., No. 75-6651, October 4, 197 6\. 

3. Sufficient evidence could not be gleaned from surveillance 
Or warrant authorized searches and seizures. Appellants also con- 
tend that the physical surveillances produced sufficient evidence 
for conviction because the government had learned of the identity 


a ee 


ef four participants (Lombardo, Kelsey, DiCarlo, and codefendant 


Silverstein), and if the government had "properly" maintained 
Lay 


surveillance of DiCarlo, it would have learned of Owczarzak. 
Thus, appellants’ argument continues, the government would have 
had "their five bodies and in a sweeping series of arrests and 
raids on the betting premises would have secured more than enough 
evidence to lead to convictions" (DiCarlo at 13). 

This claim answers itself. As the informants would not 
testify, the sole product of surveillance would have been evidence 
of the identity of five individuals -- who were observed at two 
apartments on various evenings between the hours of 4:00 o.m. 
and 6:00 p.m. on Monday through Friday, and 12:00 p.m. 


2:00 p.m. and 4:00 p.m. to 6:00 p.m. on the weekends, as well as 


t 


of the meetings of some of the appellants at varied locations. 
SR cell RES CEE DESL Te ea pe ei eda oe bo 


12/ The wiretap application and affidavit of October 31, 1975 re- 
ferred to Owczarzak as "Ozzie", the name given by a confidential 
informant as one of the participants. Although the government 

had identified appellant Owczarzak by October 15, 1975 (DiCarlo 

App. 92-93), it was not conclusively determined at the time of the 
wiretap application that he was the same individual described by 

the informant. Appellants contend that since DiCarlo and Owczar- 
zak had operated the telephones at Susan Jenkins' apartment (Apt. 

B, 3 Windham Court) and the government was aware of the identity 

of DiCarlo, it could have easily learned of Owczarzak's identity 

by following DiCarlo to that location, and thus the government 

would have had sufficient evidence of the involvement of five indi- 
viduals. Notwithstanding that this claim has little merit in estab- 
lishing that the affidavit@vas insufficient, surveillance of Di- 
Carlo would not have led the government to Windham Court, as this 
location of the gambling operation had not begun until November l, 
1975 (Tr. 681-682, 1062-1072, 1148-1149). Furthermore, as to Di-~ 
Carlo's claim that the "Records Check" section of the affidavit 
reveals no interest in him (DiCarlo at 17), tne affidavit shows that 
his arrest record was investigated (Gov. App. 3Q). 
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[and was] in substantially continuous operation 
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uncovered without the wi i Lon App. 34-35) . 


Kelsey at 8; DiCarlo 


appellants' claim that 
have been obtained through conventional 
premises and the arrests of appellants is refuted by 
that the probative value of the evidence admitted at 
was seized pursuant to these methods, was far from su 


support appellants' convictions (see Statement, supra, 


See also United States v. Caruso, 415 F.Supp. 847, 852 


1976). 


13/ The evidence at trial demonstrated that at least ten other 
individuals, whose identities were learned through the interceptions, 
were participants in the operation (see Statement, supra, at 6-7). 
Moreover, the December 1, 1975 affidavit for the second application 
of interceptions stated that the previous telephone communications 
"has revealed a betting line operation which appears to be head- 
quartered out of the New York State area (Gov. App. 38) (see Tr. 
1830). -18- 
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States v. Gonzalez, supra, 488 F.2d at 838. 
In s affidavit in support of % application for the 
wiretaps contained an ample basis for the issuance of the 


permitting interception of appellants' telephone conversations. 
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App. at 77-78), the court “had no advance knowledge or warning 
that [Gardner] was to be involved in any meeting or event on 
[September 7, 1976]" (Id. at 69). Thus, the record demonstrates 
that at the time Judge Elfvin conducted the voir dire, he pro- 
perly concluded that Mascn 2nd Gardner would have no outside in- 
terferences with theixs jury service. 

Moreover, the court's decision to dismiss the jurors was pro- 
per. The decision to substitute an alternate juror for a member 
of the panel is entrusted to the sound discretion of the tri 
judge. United States v. Tleve, 496 F.2d 962, 990 (2nd Cir. 1974), 
cert. den., sub mom., Miller v. United States, 419 U.S. 1069; 
United States v. Domenech, supra, 476 F.2d at 1232. See also, 
United Stares v. Jones, 534 F.2d 1344, 13946 (9th Cir. 1976), 

Gen,.; NO. 73-6099, October 4, 1976; United states vi. Gav, 922 
42907) 435 (6G Cin. (hO7S) AS Shas Court has held, | The saub— 
stitution of an alternate for a juror for reasonable cause is 
within the prerogative of the trial court and does not require 


the consent of any party." United States v. Ellenbogen, 365 


W.20, 982 ,°982 (end Cit. 1966), Gert. den., 386 0.8. 923. Al- 


though the court did not explain the reason for its decisions 

of excusal, it is likely it feared that both jurors -- had they 

not been dismissed after sitting on the jury past the time 

which was indicated to them by the court for the length of the 
trial -- could have béen preoccupied with their outside commitments 
in such a fashion as to interfere with the performance of their 
duties (see DiCarlo App. 72, 77-79; Gov. App. 46, 60). 


‘ 


refusal to dismiss may therefore have resulted in resentment on 
a24= 


the part of the jurors towards either side or the court itself, 
thus creating the possibility that an unfair verdict could be 
rendered. It is a proper exercise of discretion to dismiss 
where outside circumstances have become so disturbing that the 
jurors no longer appear able to give their undivided concentra- 
tion to reaching a verdict. C£., United States v. Hoffa, 

367 B'.24 698, 7L2 (FER Cir. 1966), ' vacated and remanded on other 
grounds, 387 U.S. 231 (1967); United States v. Houlihan, supra, 
332) Fi2di et 22. 


B. Appellants Suffered No Harm As A Result Of 
The Substitution Of The Jurors. 


In any event, "({a] party claiming to be injured by [a substi- 
tution of a juror] is entitled to a new trial only on a clear 
showing of prejudice to him." United States v. Ellenbogen, supra, 
365 F.2d at 989. Accord, e.g., United States v. Floyd, supra, 

496 F.2d at 990; United States v. Domenech, supra, 476 F.2d at 
1232. Appellants' contention that they were prejudiced by the 
seating of Fox, is insubstantial. Apparently, they claim that 
the mere fact that Fox was an employee of the Internal Revenue 
Service implies a partiality on his part in favor of the govern- 
ment, and that the court therefore erred in refusing to grant 
their challenge for cause. But the Supreme Court has held that 


the fact of a juror's employment with the government is not 


sufficient -- in and of itself -- to raise a presumption of par- 


tialityv in the juror. “Dennis v. (United States,’ 3239 U.S. t62 


(1950); Frazier v. United States, 335 U.S. 497 (1948); United States 
¥. Wood, 299 01S. 123° (1936). See, Mikus v. United States, 433 
F.2d 719, 724 (2nd Cir. 1970). Indeed, the Court in Frazier held 
that the petitioner was not deniéd his constitutional right to be 
ried by an impartial jury by reason of the fact that all twelve 
jurors were employed by the federal government. As the Court 
observed in United States v. Wood, supra, 299 U.S. at 134: 

In dealing with an employee of the Govern- 

ment, the court would properly be solicitous 

to discover whether, in view of the nature or 

circumstances of his employment, or of the 

relation of the particular governmental ac- 

tivity to the matters involved in the prose- 

cution, or otherwise, he had actual bias, and, 

if he had, to disqualify him. No Bias, of thac 

sort) is’ shown in the instant: case. 

Here, Judge Elfvin thoroughly examined Fox to insure that his 


impartiality would not be affected by reason of his employment. 


See Mikus v. United States, supra, 433 F.2d at 724; United States 


vy Balumbow 40 (P 2a 270 ow 27S (2ne Ite L668); | Cerme.. den soe 


U.S. 947. This inquiry established that Fox understood --~ with 
no compunction -- that the government had the burden of proof 
and appellants had no duty to present any evidence (Gov. App. 
67 ); that he accepted "without reservation" that appellants 
were presumed innocent until proven guilty beyond a reasonable 
doubt (Id., at 67-68); that his employment involved no contact 
with investigative work and some contact with special agents in 
the investigative division (Id. at 68-69): that the fact of his 
employment would not result in his being “more inclined to go 


along with the Government in this case™ (Id. at 69); and that 
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he would t all embarrassed to be part of a jury that 
turned a verdict of not guilty when [he had] this employment” 
(Ibid.). Furthermore, the court allowed counsel 

to fully explore any possible basis for prejudice 


Mikus v. United States, supra, 433 F.2d at 724; 


Haynes, 398 F.2d 980, 984 (2nd Cir. 1968)... cert. 


1120), with the end result being that Fox's impartiality was 
impeached (Gov. App. 70-80). 

Thus, the court properly fulfilled its 
determine the question cf actual bias" (Dennis v. United States, 
supra, 339 U.S. at 168), and concluded that “[Fox's] answers 
unequivocally showed his lack of predisposition 
and I had and have full confidence in juror Fox 


lack of bias, prejudice or predisposition" (DiCarlo App. 68-69). 


In short, appellants have failed to "raise a contention of bias 
from the realm of speculation to the realm of : Dennis v. 


United States, supra, 339° U.S. at 168, quoted 41 ited States v. 
18/7 
Haynes, supra, 398 F.2d at 984.7” 


18/ Even if a factual predicate had been laid by appellants for 
the excusal of Fox for bias, such a decision was within the 
broad discretion of the trial court. United States v. Tramunti, 
Sis F.2d 1087, 1114 (2nd Civ. 1975), cart. den. 423 U.S. 832; 


United States v. Grant, 494 F.2d 120, 123 (2na.Cir. 1974), cert. 
qen., 419 U.S. 849: United States vy. Ploof, 464 F.2d 116, lis 
(2nd Cir. 1972), cert. dén., sub nom., Godin v. United States, 409 


0.8. 952. 


Appellants Waived Objection To The Seating Of Fox Since 
They Did Not Exercise Their Remaining Peremptory Chal- 
erence etna 


lenges. 


poellants had it within their power 

13/ 
jury selection to have avoided any possibility that Fox would 
be seated as a juror. Although e oyment situation 
and Mason's vacation commitment were known to appellants during 


the voir dire examination (Gov. App. -50, 58, 60), appellants 


waived a total of six peremptory challenges (one on the fifth 


they could have utilized to strike 
now claim, they were concerned that the jurors would not be 
present for the entire trial. Furthermore, contrary to DiCarlo's 
characterization of the record (DiCarlo at 5), no objection was 
voiced by appellants to the seating of Mason or Gardner (see Gov. 
App. 63-64). In these circumstances, appellants' 

their remaining peremptory challenges result in the waiver 
of any right to object to the seating of Fox. See, e. Frazier 
v. United States, supra, 335.U.S. at S0S, S07? United States 
v. Colabella, supra, 448 F.2d at 1392; United States v. Ragland, 


S79 FP yee 470, 475) (208 Cin, L967), cert, den. , 390 0.8. 9253 


19/ The court granted the government seven peremptory challenges 
which were to be exercised in the following manner: one challenge 
on the first five rounds of jury selection and two challenges on 
the sixth round. Appellants were allotted fifteen peremptory 
challenges, of which two were to be exercised jointly on each of 
the first five rounds, and the remaining five challenges were to 


be exercised individually on the sixth and final round of selection 


(Gov, Ape. Si-S7, 39, $1-63).. 


20/ Gardner was seated on the first round of jury selection and 
A 


Mason was seated on the fourth round (Gov. App. 45, 57). 


«2G 


United States v. DY Pee Lak, 2es | (ced Cir. 


den.) 347 U.S. 963: ef. tnited States v. 


bk 


— . 


THE COURT PROPERLY IMPOSED CONSECUTIVE TERMS OF TWO 
YEARS' IMPRISONMENT ON APPELLANT LOMBARDO FOR CON- 
SPERACY TO VIOLATE 18 0.S.C.. 1955 AND THE SUBSTANTIVE 
OFFENSE OF CONDUCTING A GAMBLING BUSINESS 
Appellant Lombardo was sentenced to consecutive term 
two years' imprisonment for conspiring to conduct a gamblin 
business (18 U.S.C. 371) and conducting a gambling business (18 
U.S.C. 1955). He claims that the evider I hat the con- 
spiracy was comprised of only five people -- “the minimum number 


of persons needed to constitute a violation of the substantive of- 


fense" (Lombardo at 21) -- and that therefore 


sition of consecutive sentences violated Iannell 
4 
a 


21/ 
420 U.S. 770 (1975) and Wharton's Rule. (Lombardo at 


contention is foreclosed by a reading of Iannelli v. United States 
In TIannelli, the Supreme Court upheld separate convictions 
and consecutive sentences for conspiracy to conduct a gambling 


business and the substantive offense of conducting a gambling 
aay 
business, in violation of 16 U.9.¢. 1955." In analyzing the 


21/ Wharton's Rule provides: 
An agreement by two persons to cémmit 2 particular 
crime cannot be prosecuted as a conspiracy when 
the crime is of such a nature as to necessarily require 
the participation of two persons for its commission. 

1 R. Anderson, Wharton's Criminal Law and Procedure, §89, p. 191 


22/ Fourteen named codefendants and seven unindicted coconspira- 
tors were charged wiih buth offenses. 
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continued vitality of Wharton's 


£ legislative intent to the contrary” Iannelli v. 


. The Court concluded, however, 


"Congress manifested 
ness of the distinct nature of a conspiracy and t! stantive 
its immediate end*® (Id. at 788), 
foreclose 
prosecuting conspiracy offenses So. 
into erosecutions under §1955,,. *' * it would have 
at 739). Sinee the Court found that 
"Congress authorized prosecution and conviction f both offenses 
cases under the statute (Id., at 783, n. 
concluded it was unnecessary to decide whether 
23/ | 
third-party exception" to Wharton's Rule could be pr rly 


applied to conspiracies involving more than five persons, be- 


cause it would "seem anomalous to conclude that Congress intended 


the substantive offense to subsume the conspiracy in one case 


but not in the other" (Ibid.). Therefore, the Court observed that 
regardless of the number of individuals comprising the conspiracy 


to violate Section 1955, the legislative intent of permitting 


ao/ This exception "renders Wharton's Rule inapplicable when the 
conspiracy involves the cooperation of a greater number of persons 
than is required for commission of the substantive offense. Tannelli 
v. United States, supra, 420 U.S. at 775. See Gebardi v.-United 
States, 267 U.S. Llz,; Lee, me 6 (2932); United States 4. Bommarito, 
B24 F.2G 140, 144 (2nd Cir. 1975); United States v. Becker, supra, 
461 F.2d at 234; United States v. Benter, 457 F.2d 1174, 1178 (2nd 
Cix. 1972), cert. cen., 4097 0.8. 842. 

Tene i al 


prosecution for the conspiracy and substantive offense in all in- 


stances more than outweighed the Wharton Rule presumption of 
24/ 
mercer, Ia. at 791. 


Appellant's case falls directly within t 
25/ 
Court's holding. 


24/ Even if Wharton's Rule was deemed applicable to the instant 
case, "a basis exists for invocation of the 'third party excep- 
tion’ to the rule." United States v. Bommarito, supra, 524 F.2d 
at 144. Here, the indictment charged the five named defendants 
with conspiring with each other "and others" (Lombardo Apo. 1), 
and there was ample evidence at trial (see Statement, supra, at 
6-7) to establish that the conspiracy did involve a greater number 
of participants than were necessary to complete the substantive 
offense. United States v. Bommarito, supra, 524 F.2d at 144. 


25/ To the extent appellant may be arguing that he was entitled to 
Concurrent sentencing apart from any requirement under Iannelli v. 
United States, -- he has no such right. See United States v. Wenger, 
Q57 2.20 L082, LO@3-L0S4 (2nd Cir. 1972), cert. den., 409 U.s. 
843. Moreover, the sentencing proceeding (Lombardo App. 101-1( 


demonstrates that the court meted out consecutive sentences for 
the conspiracy and substantive offenses because Lombardo was the 
central figure "who was really mainly operating" the gambling busi- 
ness (Lombardo App. 102). See Iannelli v. United States, supra, 420 
U.S. at 784, 791. Indeed, appellant's counsel even noted, "“ob- 
viously the proof was that [Lombardo] was the leader of this, and 
we knew the sentence would fall more heavily on him" (Lombardo 
App. LOS). 

Appellant misreads footnote 18 in Iannelli, supra, 420 U.S. 
at 786: (Lombardo at 19). The statement there on the avoidance 
of dual punishment when a defendant is convicted for both the 
conspiracy and substantive offenses was made in referrence to a 
situation where Wharton's Rule is deemed applicable. As we have 
shown, this is not the case here. 


TV. 
DISTRICT JUDGE ELFVIN DID NOT ERR IN REFUSING 
TO RECUSE HIMSELF BECAUSE OF HIS FORMER IN- 
VOLVEMENT AS UNITED STATES ATTORNEY IN TWO 
PRIOR UNRELATED PROSECUTIONS OF APPELLANT LOM- 
BARDO 
Appellant Lombardo also contends (Lombardo at 22-27) that 
Judge Elfvin should have recused himself pursuant to 28 U.S.C. 
455 because of his former involvement during his tenure as nited 
States Attorney for the Western District of New York in two prior 
similarly un- 


availing. 


In response to the court's pre-trial request on March’ 25, 


1976, regarding a possible problem of recusal, Special Attorney 
Richard D. Endler supplied the court with the factual background 
of its involvement as United States Attorney in a past prose- 
cution of appellant (reproduced at Addendum A4-A6). This showed 
that almost two and one-half years before Judge Elfvin began acting 
as United States Attorney in approximately June, 1972, Lombardo 
and two other individuals were indicted for violations of 18 

U.§.C. 1084 and 1952. Their trial began on January ge ee ee 

On February 3, 1972, the jury, which was unable to reach a verdict, 
was dismissed by Judge Henderson, who then declared a mistrial. 

On February 25, 1974, while Judge Elfvin was United States At- 
torney, Lombardo and a codefendant filed a motion to dismiss the 
indictment because of a claimed denial of speedy trial, Om June 
28, 1974, Judge Curtin granted the motion. 

months, the Buffalo Strike Force, through one of its attorneys, 


Robert C. Stewart, and the Solicitor General's off1 iscussed 


py ee 


whether an appeal from the dismissal of the indictment would be 
taken. On August 2, 1974, the Solicitor ice advised 
the Buffalo Strike Force that no appeal was authorized. 

Except for this incident, and an unrelated tax prosecution 
26/ 


brought against Lombardo in the early part of 1974, Judge 
Elfvin had no other involvement with Lombardo during his tenure 
as United States Attorney. Significantly, the instant case arose 


out of an investigation initiated in approximately July, 1975, 


about six months after Judge Elfvin left 
States Attorney, and did not involve any 
earlier prosecutions. [In 


refused to recuse himself. 


26/ Appellant was indicted on February 7, é CR 74-51) for 
two counts of income tax evasion for the and 1969, 

in viclation of 26 U.S.C. 7201, and 3 coun ki fraud and 
false statements in income tax returns f I yee. L967, LOGS, 
and 1969, in violation of 26 U.S.C. /206(1). On December 10, 
1976, appellant pleaded guilty before Judge Curtin to one count 
of violating 26 U.S.C. 7206(1), and he was sentenced by Judge 
Curtin, on February 24, 1977, to eighteen months of imprisonment. 


27/ The only reference in the record on a possible problem of 
Cusal ‘because of these two former prosecutions is the followi 
colloauy between the court and counsel for Lombardo during an 
chambers conference held before the voir dire examination on 
August 17, 1976 (Tr. In-chambers Conference and voir dire, August 
17, 1976, 28-29): ey 
MR. DOYLE (Counsel for appellant): The final matter 

that I mentioned, your Honor, I know the Court 

is aware of it, but I am placing the motion for- 

mally on the record, I know the Court dealt with 

this a number of times by the virtue of his re- 

cent elevation to the bench, but in this parti- 

cular case the defendant, Joseph Lombardo, has 

been indicted two times on prior occasions by the 

United States Attorney for the Western District 

of New York, and, as you know, that was you, your 

Honor, and he was indicted in connection with a 

prior violation basically involving the same type 

of activity and, in addition, he was indicted on 

-33- (FOOTNOTE CONT'D) 
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Sensenbrenner, 385 F.Supp. 406, 411 (E.D. Wis. 1974); see also 
Meeropol v. Nizer, US. icy) Site. 687. C887 1.2 (he77) 
(Marshall, J.); In re Continental Vending Machine Corporation 

v. Wharton, 543 F.2d 986, 995 (2nd Cir. 1976). 

The counterpart of the "substantial interest" clause of 
former Section 455 is now included in 28 U.S.C. 455(b) (4) which 
requires disqualification when a judge: 

(K]nows that he, individually or as a 
or his spouse or minor child residing 1 
household, has a financial interest in the sub- 
ject matter in controvery or in a party to the 
proceeding, or any other interest that could be 
substantially affected by the outcome of the 
proceeding[.] 
Although there has been little occasion for courts to construe the 
meaning of “any other interest", the Fourth Circuit has concluded 
that this clause encompasses an economic interest 
degree than ownership" [which if sufficient to warrant disquali- 
fication] "'depend[s] on the interaction of two variables: the 
remoteness of the interest and its extent or degree.'" In re 


Virginia Electric & Power Company, 539 F.2d 357, 367-368 (4th Cir. 


1976). This seems to be the position of the drafters of the 


American Bar Association Code of Judicial Conduct: (£972), from 


29/ (CONT'D) 


this interpretation of substantial interest because the presiding 
judge in a trial of a defendant for perjury was the United States 
Attorney during the prosecution of the defendant for a liquor 
violation, out of which arose the perjury indictment. The court, 
however, found that the judjye had neither prior knowledge of any 
facts of the earlier prosecution nor prior interest in an issue 
arising from any facts. Here, Judge Elfvin's involvement in the 
earlier Lombardo cases was in totally unrelated matters. 
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which the 1974 amendments of Section 455 were taken. See Thode, 
Reporter's Notes to Code 6€ Judicial Conduct, 1973, pp.) 63, 66. 
Moreover, a commentary on 28 U.S.C. 455(b) (4) has similarly con- 
cluded that “any other interest should be interpreted" in 

of economic interests," because “(n]oneconomic interests 

may affect a judge's ability to be, or to seem, impartial, 

Can be handled adequately under the general provision [28 U.S.C. 
455(a)] calling for disqualification if the judge's impartiality 
might reasonably be questioned." Wright, Miller & Cooper, 


Federal Practice and Procedure: Jurisdiction §3547, pp. 366-367. 


~ ee 


Accord, Note, Disqualification of Judges and Justices in the 
‘Federal Courts, 86 Harv. L. Rev. 736, 754-755 (1973). 

The determination whether recusal under 
quired because of a personal bias or prejudice 
a matter confined to the consideration and 
judge Hhimself.'" United States v. } 4 ~240,391, 390 
(7th Cir. 1976). See House Report No. 93-1453, supra, 1974 U.S. 
Code Cong.\and Admin. Néwe at 6355. As this Court has held, "(ai 
trial judge is equally obligated not to recuse himself when the 
facts do not give fair support to a charge of prejudgment, as he 
is to excuse himself when the facts warrant such action." United 
States 7. Diorie, 452° P.2a'21, 26 (2nd Cir. 1a7t), cere. den., 


405°0.5.955 (emphasis original). Accord, ¢€.¢., United States +. 


Tropiand, 418 Flo) 1069) Lor? (2nd Cir, 2969) cert. Gen.) 397 0. 


qq? 
1021; Rosen v. Sugarman, 357 F.2d PIG). \ 797) \2nNe "Car. 9 a6). 


Here, appellant contends no more than that Judge Elfvin was 


phen ye 


United States Attorney during a period when Strike Force Attorneys 
and the Solicitor General's office discussed whether an appeal 
would be taken from a dismissal of an unrelated indictment brought 
against appellant, and when appellant was indicted for unrelated 
income tax offenses. Appellant, ‘however, does not demonstrate 
that as a result of this involvement, the court had a special in- 
terest in the outcome of the present case. Carried to its logi- 
cal extreme, such speculation by a defendant would precl 

judge from sitting on a case where he had prior dealings in any 
official capacity with a defendant, or where he "had expressed an 
opinion on a general proposition of law." Senate Report No. 93- 
419, 93 Cone. ist Sése.; p. 2. Such is not the Law. 


wv. Tatum) supra, 609 U.S. at €3l+833: United States v. 


te 
343 F.Supp. 1045, 1046-1047 (S.D.N.Y. 1971); Senate Repor 


In the circumstances of the instant case, w herefore 
mit that Congress did not intend to have Judge recuse 


himself. 


~ 


30/ Appellant's claim (Lombardo at 26-27) that the bias of the 
court was maifested by the "harsh sentence" which it imposed, is 
equally without merit. United States v. Edmonds, 5395) F.2a Tie, 
717 (2nd Cir. 1976); Wolfson v. Palmieri, 396 F.2d 121, Lao 

(2nd) Clim. 1968). 
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CONCLUSION 
For the foregoing reasons, it is respectfully submi 


that the convictions should be affirmed. 


RICHARD J. ARCARA, 
United States Attorney, 
Western District of New York. 


JOSEPH, S. DAVIES, JR.., 
HOWARD WEINTRAUB, 
Attorneys, 


Department of Justi 


J 
Washington, D.C. 
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ADDENDUM 


EXCERPT OF AFFIDAVIT IN SUPPORT OF ARREST AND 
SEARCH “YWARPANTS CONDUCTED ON DECEMBER 20, 1975 


ee ae 


aforesaid five individuals and others as yet unknown, have comnitted, 
are committing and are about to commit violations of Sections 1955 
(Illegal Gambling Business) and 371 (Conspiracy) of Title 18, United 


States Code. 


(4) From personal participation in the aforesaid investigation 
and upon review of reports submitted to Your Affiant by other Special 
Agents of the Federal Bureau of Investigation, Your Affiant is familiar 
with the following facts and circumstances which are based upon 
information from personal observation, physical surveillances, checks 
of official records, prior Court ordered electronic surveillances and 


a reliable confidential informant. 


A. PRIOR ELECTRONIC SURVEILLANCES 


(1) Op October 31, 1975, the Honorable John T. Elfvin, 
United States District Court Judge for the Western District of New 
York, signed an Order pursuant to Sections 2510-2520 of Title 18 
of the United States Code, authorizing Special Agents of the Federal 
Bureau of Investigation to intercept wire communications for a period 
of 20 days over telephone facilities 716-633-2225 and 716-633-2254, 


both of which were located at Apartment 6, 291 Palmdale Drive, 


Amherst, New York. Your Affiant has personally reviewed all of 


the tapes of intercepted commmications produced pursuant to the 
execution of the aforesaid Order. They disclose that the telephone 
facilities (716-633-2225 and 716-633-2254) have been used by Joseph A. 
Lombardo, Donald A. DiCarlo, Richard Kelsey, Jack M. Silverstein, 
Edward A. Owczarzak and others as yet unknown, for the specific 

purpose of receiving gambling wagers and disseminating sports betting 
line information. During the period from October 31, 1975 through 
November 19, 1975, approximately 1432 telephone calls were intercepte 
over the above two telephone numbers. Of these calls approximately 644 
were for the specific purpose of placing and accepting in excess of 


approximately $216,995 in gambling wagers on the outcome of various 


sporting 2 . lls were made for the purpose of obtaining the 
x for customers settling up their accou 
ering activities. The two above-mentioned telephones 
on each occasion by either Richard Kelsey or Jack NM. 
ring the aforementioned time period, 93 calls were 
the aforesaid telephone numbers from Joseph A. Lombardo, 
Lomald A. DiCarlo and Edward A. Owezarzak. During these telephone 
conversations, Joseph A. Lombardo, Donald A. DiCarlo and Edward A. 
Owezarzak talked with either Richard Kelsey or Jack M. Silverstein and 
discussed, among other things, the current betting line information on 
professional sporting events, various customers’ wagering accounts and 
the amount of wagering activities that both offices 
that respective day. The interception of wire communications 
these two 2bove-mentioned telephone facilities 
November 19, 1975. 
(2) On December 1, 1975, the Honorable Jonn T. 
United States District Court Judge for the Western District of New York, 
signed an Order pursuant to Sections 2510-2520 of Title 18°of the 
United States Code, authorizing the interception of wire communications 
for a period of 20 days over the telephone facilities 716-633-2225 and 


716-633-225 located at Apartment 6, 291 Palmdale Drive, Amherst, New 


York and the telephone facilities 714-688-1279 and 716-688-1602 located 


at 3 Windham Court, Apartment B, Amherst, New York. Your Affiant has 
personally reviewed all of the tapes of the intercepted communications 
produced pursuant to the execution of the aforesaid Order. They disclose 
that the above-mentioned telephone facilities were used by Joseph A. 
Lombardo, Donald A. DiCarlo, Richard Kelsey, Edward A. Owezarzak, 

Jack M. Silverstein and others as yet unknown, for the purpose of 
receiving gambling wagers and disseminating sports betting line infor- 
mation. During the period from December 1, 1975 through December ll, 
1975, approximately 972 telephone calls were intercepted over telephone 
numbers 716-633-2225 and 716-633-2254. (No communications were inter- 


cepted over telephone facilities 716-688-1279 and 716-688-1602). Of 


these calls approximately 355 were for the specific purpose of placing 
accepting in excess of approximately $121,000 in gambling wagers on 
outcome of various sporting events; approximately 541 calls were made 
the purpose of obtaining wagering line information and for customers 
settling up their accounts from previous wagering activities. The 
telephone facilities bearing numbers 716-633-2225 and 716-633-2254 
located at Apartment 6, 291 Palmdale Drive, Amherst, New York, were 
answered on each occasion by either Richard Kelsey or Jack M. Silverstein. 
During the aforementioned time period 38 calls were received over the 
aforesaid telephone numbers from Joseph A. Lombardo, Donald A. 
and Edward A. OQwezarzak. During these telephone conversations Josep 
Lombardo, Donald A. DiCarlo and Edward A. Owezarzak talked with either 
Richard Kelsey or Jack M. Silverstein and discussed, among other things, 


the current betting line information on professional sporting events, 


that both offices had received during that respective day. The 

of December 1, 1975 also authorized the interception of commmications 
over telephone facilities 716-688-1279 and 716-688-1602, both of which 
were located in the premises at Apartment B, 3 Windham Court, Amherst, 
New York, however, on December 4, 1975, interception of commmications 
over these two telephone facilities was terminated because investigation 
by Your Affiant and other Special Agents of the Federal Bureau of 
Investigation had disclosed that these telephone facilities were no 
longer being uses in the aforesaid illegal gambling business, that the 
premises was empty and was no longer being occupied by members and co- 


conspirators of the aforesaid illegal gambling business and that the 


members of the illegal gambling business had moved this location to an 


apartment located at Apartment 4, Building F, 4285 Chestnut Ridge Road, 
Amherst, New York. The interception of wire communications pursuant 
to this Order on telephone facilities 716-633-2225 and 716-633-2254 


was terminated on December 17, 1975. 


B. INFORMANT INFORMATION 
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